FEDERAL RETIREMENT THRIFT INVESTMENT BOARD
-~ 1250 H Street, NW  Washington, DC 20005
Sept enber 4, 2002

THRIFT
SAVINGS
PLAN

The Honor abl e John Ashcroft

At torney Ceneral

U. S. Departnent of Justice

10" Street and Constitution Ave., N W
Washi ngton, D.C. 20530

@
g

Re: Anerican Managenent Systens, Inc. v. U S., No. 01-586C,
United States Court of Federal Cains

Dear M. Ashcroft:

| amwiting to you in nmy capacity as Executive Director of
the Federal Retirenment Thrift Investnment Board, and thus its
chi ef executive and the managi ng fiduciary of the Thrift Savings
Plan (TSP), which the Board adm ni sters.

On Tuesday, August 27, a decision denying the United States’
notion to dism ss the above-referenced case for |ack of subject
matter jurisdiction was issued by the court fromthe bench. An
opi ni on dated August 30 gives the basis for that decision. 1In
substance, the opinion holds that nonies expended by the Board to
pay TSP expenses are not the property of Federal enployees (i.e.,
before their expenditure), but are public nonies. Upon this
hol di ng, the court concluded that it has jurisdiction over the
case.

In the view of the Board, the opinion is profoundly wong
and wll ultimately be reversed on appeal. It has a particularly
pernicious effect at this time, however, as it states that nonies
that Congress intended to nake, and did nmake, the property of
Federal enployees are not in fact their property. Wth the inde-
pendent adm nistration and safety of pension funds, and especial -
ly 401(k) plans, under such intense public and congressiona
scrutiny, this opinion will cause shock and confusion to Federa
enpl oyees if not inmediately and vi gorously opposed by both the
Board and the Adm nistration.

Therefore, the Departnent of Justice, which controls liti-
gation before the Court of Federal d ains, should quickly take
the steps necessary to effect an interlocutory appeal of this de-
cision under 28 U S.C. § 1292; the Departnent can rely on the
Board’ s full cooperation in acconplishing this.

Furthernore, as you know, | brought suit, in nmy representa-
tive fiduciary capacity, against Anmerican Managenent Systens | ast



year in U S. District Court for $350 million in conpensatory and
punitive damages. The district court action concerns the sane
conduct of American Managenent Systens as that in the subject
case. As the Departnent proceeds with the Court of Federa

Clainms litigation, it should do nothing therein to jeopardi ze the
clainms in the district court action (now pendi ng appeal ); the De-
partment’s cl ose cooperation with the Board should ensure this
resul t.

Your earliest favorable response, and conti nui ng coopera-
tion, will indicate that you share the Board s fiduciaries’ dis-
may at, and their resolve to overturn, this basel ess decision
whi ch threatens the retirenent nonies of three mllion Federa
civilian and uniforned services TSP partici pants.

Si ncerely,

Y

Roger W Mehl e
Executi ve Director

cc: The Honorabl e George W Bush (by hand)
The Honor abl e El ai ne Chao (by hand)



